S.I = Statutory Instrument

IFAs' Legitimate Expectation

Scheme rules applying to relevant complaints
5. - (1) In paragraph 14 of Schedule 17 (the scheme operator's rules), references to "complaints" are to be taken to include
relevant complaints.
(2) Paragraph (1) is subject to the following (c) in deciding whether a relevant complaint is to be dismissed without consideration of its merits as mentioned in
paragraph 14(2)(b) of that Schedule, an ombudsman is to take into account whether an equivalent complaint would
have been so dismissed under the former scheme in question, as it had effect immediately before commencement; and
any scheme rules made under paragraph 14(2)(b) and (3) of that Schedule (rejection of a complaint without
consideration of its merits) are to be read accordingly.

Pre N2 - actions
before 1st
December 2001

Financial Services Act 1986

Post N2 - actions
after 1st December 2001
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March 2001
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SIB
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FSMA 2000
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transitional provisions.

This part of this schedule
applies ONLY in relation to
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Sections 426/428
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Regulatory
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12. This Part of this
Schedule applies only
in relation to the
http://www.opsi.gov.uk/acts/acts200 compulsory jurisdiction.
0/ukpga_20000008_en_48#sch17pt3
Schedule 17 part III
paragraph 12

Financial Services Authority
CP99 June 2001
CP 99 October 2001

Limitation Act
1980

The draft Order
1.2 Part XVI of FSMA requires the FSA to establish a scheme to deal with
disputes relating to acts or omissions occurring at a time when
jurisdiction rules (compulsory or voluntary) were in force in relation to
the activity in question. The compulsory jurisdiction rules will be
made by the FSA[1]. They will only apply to acts or omissions
occurring on or after N2. In order to enable the FOS to take over
responsibility for dealing with complaints against members of the former
schemes relating to events that occurred before N2, the Treasury
needs to make transitional provisions using the powers
conferred by FSMA.

PIAOB
(Terms of
Reference
section 6.3 (d)

Compulsory Jurisdiction = CP99 (June 2001)
states at SECTION 2.2 :- The scope of the
Compulsory Jurisdiction of the FOS is
therefore effectively limited to complaints
about activities which took place after N2.2

CP = Consultation Paper number 99

CP = Policy Statement on
CP number 99 from the
Financial Services Authority,
which complied with the
Treasury's S.I 2001 no: 2326

2.2 The FSMA provides that the complaints which the FOS can
cover must relate to an act or omission which occurred at a time
when the jurisdiction rules were in force in relation to the activity
in question. This means that the Compulsory Jurisdiction
rules (which are to be made by the FSA) can apply only to
acts or omissions occurring on or after N2. The scope of
the Compulsory Jurisdiction of the FOS is therefore
effectively limited to complaints about activities which
took place after N2.2

Ombudsman s rules governed by
Ombudsman's
Schedule 17
Schedule 17 part III
paragraph 13.2

13 (2) The rules may
provide that an
http://www.opsi.gov.uk/acts/acts200 ombudsman may
0/ukpga_20000008_en_48#sch17- extend that time
limit in specified
pt3
circumstances.

Note the word MAY, which has a different meaning than
the term WILL or MUST. The wording here allows for the
FOS to have a discretion to look at cases in
specified circumstances. FSA has applied this paragraph
to make a blanket ruling that denies the legal right to the
defence of the 15 year longstop for both pre 1st
December 2001 AND post 1st December 2001 actions.

PIA = Personal Investment Authority. This was later absorbed by the
creation of the Financial Services Authority
PIAOB = Personal Investment Authority (Ombudsman Scheme)

FOS

The terms of reference stated:

For complaints raised after 1st
December 2001 regarding
actions of authorised persons
before 1st December 2001 that
would have fallen to a previous
scheme's arbitration the FOS
are required to act as though
they are that previous
arbitration scheme.

Limits on the Ombudsman's powers
6.3 The Ombudsman is not empowered to consider or comment upon
any complaint of a kind specified in paragraph 2.1(a)above:
(d)where an action based on the act or omission giving rise to
the complaint would,if it were the subject of a claim for the
tort of negligence in civil proceedings,have become at the
time the complaint was first received by
the firm identified in the complaint time-barred by reason of
any applicable rule of law or enactment …
note - 2.1(a) above referred to jurisdiction

14 (3) (c ) the ombudsman is satisfied
that there are other compelling reasons
why it is inappropriate for the complaint
to be dealt with under the ombudsman
scheme.

14 (2)(b) provide that a complaint, may,
in specified circumstances, be dismissed
without consideration of its merits.

For complaints raised after
1st December 2001
regarding actions of
authorised persons
after 1st December 2001

Ombudsman's rules
governed by Schedule 17

FOS = Financial Ombudsman Service

Schedule 17 part lll
paragraph 14 (2)(b) and (3)

This sole arbitrator was created to absorb the "Voluntary"
schemes under the "Self Regulating Organisations" (such as the
FIMBRA arbitration scheme) and also the PIAOB

http://www.opsi.gov.uk/acts
/acts2000/ukpga_20000008
_en_48#sch17

FOS

Ombudsman newsletter (FOS News February 2001)

Under its mandatory jurisdiction, the PIA Ombudsman
Bureau is not permitted to deal with complaints which, if
they were negligence claims, would be time-barred under
the Limitation Act 1980, as amended. Exceptions to this are
cases which would otherwise fall under the Pensions
Review .

Ombudsman's rules
governed by Section
228 (2)

http://www.opsi.gov.uk/
acts/acts2000/ukpga_20
000008_en_19#pt16pb1-l1g226

A complaint is to be determined by reference to what
is, in the opinion of the ombudsman, fair and
reasonable in all the circumstances of the case.

http://www.opsi.gov.uk/acts/acts2000/ukpga_20000
008_en_19#pt16-pb2-l1g228

